


INDEX TO VOLUME XXV. 


ADMINISTRATORS AND EXECUTORS. 


1. To entitle an administrator to maintain trover against 
the vendee of his intestate’s son and heir at law, it is not 
necessary to show an ofder of the Ordinary authorizing 
a sale of the slaves, eid vs, Butt, adm’r, - 


2. A purchases of B. a slave; C, the father of B, dies, 
and D, the administrator of C, brings an action of tro- 
ver against A, to recover the negro, alleging that it was 
in the possession of his intestate at the time of his 
death, and he was the owner thereof. 

Held, That the plaintiff was entitled to recover the 
whole property: aliter, if the defendant had made 
proof that there were no debts due by the estate; in 
that case the plaintiff could only recover the inter- 
est or share of the other distributee or distributees of 
the estate in the property. dd. 


3. An order of Court appointing A. C. C. adminis- 
trator on the estate of J. B. C., on his giving bond and 
security in $1000, with a subsequent order granting A. 
C. C. leave to sell land as such administrator, is admis- 
sible to prove the administration. Burkhalter vs. Ec- 


tor. - - - - - - 


4. It is not necessary to the validity of a claim to land at 
executors or administrators sale, that bond and securi- 
ty should be given. Falls vs. Griffith, adm’r. 
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5. The failure of the representatives of an estate to in- 
ventory and sell a portion of the property found in pos- 
session of their intestate, at his death, but claimed by 
a third person, ought not to prejudice the title of the 
estate; provided the circumstances were such as satis- 
factorily to account for the omission. Walker vs, Wal- 
ker, adm’r. - - . - - 


6. Heirs at law may, upon a special case made, as for in- 
stance upon a charge of collusion between the parties, 
institute suit over the head of the administrator, mak- 
ing him a party defendant in the case, It requires, 
however, a clear case, to justify this interference with 
the duecourse of administration, by the trustee appoint- 
ed by the testator, or by the Ordinary. McLendon et 
uz., et al.,vs. Woodward et al. . - - 


7. F. intermarried with S., a widow, with several minor 
children.’ By the consent and counsel of the brothers 
of his wife, F. received at the same timea negro girl, 
which he sold, together with her infant child; with the 
understanding that the debts of the former husband 
were to be paid out of the proceeds and the children 
raised and supported. D. one of the brothers-in-law ad- 
ministered many years afterwards, on the estate of the 
former husband, and brought trover against F. for the 
negroes : 

Held, That.upon a bill filed, the administrator was 
bound to account for the debis and expenses of the es- 
tate and family ; allow F. to retain his distributive share, 
and also to deduct the amount of certain demands paid 
out for one of the children, deceased. Dorsett, adm’r, 
vs. Frith. - - - - - 


8. An administrator may retain a debt due to himself 
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from his intestate, though the debt was barred by the 
statute of limitations, at the death of the intestate. Ba- 
ker et uz., et al., vs. Bush, adm’r. - - 

* 


See Commissions, 


ADVANCEMENTS. 


A testator used this language in his will, “it is my will 
and desire, that at the division of my property, each 
one,” (legatee,) “shall be charged with, and account for 
in said division, all money or property they have receiv- 
ed from me,so as to make them share equally in the 
property to be divided, and in advances.” 

Held, That the legatees were bound to account for all 
money ‘‘received” by them, as much that received 
by them, as a loan, as that received by them, as an ad- 
vancement, Lz’or’s of Nolanvs. Bolton et al. - 


AMENDMENTS, 


1. Under the Act of 1854, complainant may amend his 
bill as matter of right at any stage of the cause, wheth- 
er in matter of form or of substance. Camp vs. Ban- 
croft, Betts § Marshall. - - - 


2, When the plaintiff in trover begins his petition thus: 
A. B. administrator &c. of &c. and tenders his letters as 
his authority to bring the action, if it be not a suit by 
him, as administrator, (as for myself, I hold it is,) it is 
clearly amendable, so as to make it such, by prefixing 
as often as may be necessary, the potent little monosyl- 
lable, as. Laughter vs. Butt,adm’r. - . 


3. A suit brought in the name of a person to whom a 
note not negotiable has been passed, may be amended 
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by inserting the name of the payee for the use of such 
person. Hayne, ef al, vs. Perry. - - 


See New Trial, 5. + 


APPEALS. 


}. It is in extreme cases only, that ajury should award 
twenty-five per cent., the maximum damages known to 


the law, for a frivolous appeal. McMillan et al., vs. 
Lawrence et al. - - ‘ 


2. The amount of damages to be assessed, in each case, 
is a question for the jury alone, uninfluenced by the 
opinion of the Court, touching the matter. Jd. 


$. In awarding damages, the jury need not be restricted 
to the particular facts of the case, but may look to the 
condition of the country, the price of property, the 
worth of money, &c., and then assess such a per cent 
as may seem to them reasonable and just, under all the 
circumstances, provided they are satisfied, that the ap- 
peal was frivolous and intended for delay only. Jd 


4. An Attorney at law is not authorized to make the af- 
fidavit required by the Act of 1842, to entitle aparty to 
appeal without the payment of costs or giving securi- 
ty. Lider vs. Whitehead. - - - 


5. Persons who are cited in the Court of Ordinary, be- 
come parties to the proceeding, and when there is an 
appeal in that proceeding, they are carried up as parties 
to the appellate Court, though they may not be the ac- 
tual appellants; consequently, it may happen, that the 
appeal will be good as to them, when it will not be 
good as tothe actual appellants. Warnock vs. Wat- 
son, et al. - - - ~ . 


400 
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ARBITRATION AND AWARD. 


1. A case pending in Court, and referred to arbitrators, 
by agreement of the parties, comes under the XXXth 
section of the Judiciary Act of 1799, and not under the 
Arbitration Act of 1856;.and in such a case, it is error 
in the Court to direct the award to be entered by the 
Clerk upon the minutes of the Court, without first hear- 
ing and determining the validity of the exceptions filed 
to the award. 

The Act of 1856 applies only to cases originating out 
of Court. Walker, ex’or, vs. Walker et al. - 


2, The minutes of arbitrators ina cause referred to them, 
cannot be madea part of the record of the cause. Wal- 
ker et al.vs. Walker ex’or. . - - 257 


s. A bill of exceptions (and bond and security given and 


cost paid) to the judgment of the Court, ordering an 
award of arbitrators to/be entered on the minutesof the 
Court, does not suspend proceedings in the same, on a 
motion to make the award the judgment of the Court; 
the motions being distinct and independant of each 
other. Jd. 


4. Anaward is subject to be set aside, for a mistake in 
it, even though, the mistake may not be apparent on the 
face of it. King vs. Armstrong. - : 264 


ASSAULT AND BATTERY. 
See Criminal Law, 11. 


ATTACHMENT. 


A bond with security given to a plaintiff in attachment, 
by the defendant, with a condition to produce the prop- 
erty levied on at the day of sale, is notthe bond requir- 
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ed by the 11th section of the Act of 1856. Moody vs. 
Morgan. - - - - - $82 


See Justices Court. 
ATTORNEY AT LAW. 
See Appeals, 4. 


See Continuance, 2. 


See /ilegal Contracts, 2. 
BANKS AND BANKING, 


The fraudulent organization of a Bank cannot be set up 
asa defence against the payment of an acceptance. 
The Southern Bank of Georgia vs. Williams. - 534 


BILLS OF EXCEPTION. 


See Criminal Law, 35. 
See “rbitration and 4ward, 3. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A promissory note, on the face of it joint and several, 
but signed by but one maker, who puts it in circulation, 
is good againsthim. Dickerson vs. Burke. - 225 


2. Itis to be presumed that a note transferred, was 
transferred before due, and that the holder is a bona 
fide holder for value, and in such case, the note itself is 
evidence of no notice of a defence except such as may 
appear on the face of it. Jd. 


3. The holder is not bound to prove that he gave value 
for it, unless it be first established that the note was Jost 
or stolen. Jd. 
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4, A. and B. give their note payable to C., for the hire of 
a negro for a particular year. The negro having been 
previously hired to another person, the note is returned 
to B., who, for a consideration, re-issues it to D. 

Held, That the original note having become /functus 
upon its re-delivery to one of the makers, on account of 
the failure of consideration, could not be re-issued by 
B., especially to one who had a knowledge of all the 
facts, Mickelberry § Mobley vs. Shannon, adm’r, 


5. In a suit on a promissory note, slight evidence that 
title to the note is in the plaintiff, will be sufficient to 
prevent a nonsuit. Stamper, et al., vs. Hays. - 


G. A receipt of payment, though not obtained fraudu- 
lently, yet, if obtained by mistake, or without consid- 
eration, does not bind. Jd. 


7. A purchaser, even with notice, from a purchaser 
without notice, is equally protected with the latter. Zd@. 


8, If there are equities against a negotiable note, it is to be 
presumed that the transferree of it had notice of them, 
provided he became such transferree, when the note 
was overdue. Williams §& Co.,vs. Nicholson. . 


9. Where A. obtains advances from a bank to buy cotton, 
and it is understood that payment is to be made by giv- 
ing drafts on the cotton, on the factors to whom it was 
to be forwarded : 

Held, that the factors having failed, a tender of drafts 
upon said house, is no discharge of the original liabili- 
ty. Johnson & Co., vs. The Mechanics and Savings 
Bank ~ - - - - . 


BOND FOR TITLES. 


1, A person who sells land, receives notes for the pur- 


733 


237 


546 


560 


643 





734 INDEX. 


chase money, and gives a bond to make a title when 
the money is paid, on the death of the purchaser insol- 
vent, is entitled to have the land sold and the proceeds 
applied to the payment of his debt, and the excess alone 
can be claimed by thecreditors, Strickland, adm’r, vs, 


Dent, : - : - - - - are 


2. The vendor, in such case, cannot claima ratable pro- 
portion of his debt estimated at the full amount, from 
the general asseis of the estate, and then claim the land, 
as not having been paid for, The debt of which he 
has a right to claim a ratable payment, is the balance 
remaining after crediting the amount for which the land 
may have been sold. Id. 


BRIDGE, FRANCHISE OF—AND WHEN IN- 
FRINGED, &e. 


The Legislature, in 1806, authorized Joseph Hill to erect 
a toll bridge across the Great Ogechee, ata particular 
place; and the Act provides that it shall not be lawful 
for any one to erect any other bridge within five miles 
above or below. The toll bridge was built, and has 
been kept up ever since, In 1847 &1851, the Legisla- 
ture authorized the construction of a railway across 
the same river, between Savannah and Albany, which 
would necessarily cross near the first bridge, and which 
was actually carried across, within a mile and a half 
below the same; 

Held, That the franchise granted to the Railroad Com- 
pany was not the same as that conferred on the first 
grantee, nor so similar as to be deemed an infringe- 
ment upon the prior charter, in the sense in which a 
new bridge or ferry interferes with one previously es- 
tablished at the same poiut; and that no injunction 
will be granted, nor compensation decreed, by way of 
damazes in such case. McDonatp, J. dissenting, 





INDEX. 735 


McLeod et al., vs. Savannah, Albany and Gulf Rail- 
road Co, = = . - - - - - - 445 


CERTIORARI. 


1. The notice of a party, that he intends to apply fora 
writ of cerdiorari, to carry up to the Superior Court a 
decision of the Inferior Court, need not be accompa- 
nied, either by a copy of the bill of exceptions tender- 
ed to and overruled by the Inferior Court, nor of the 
petition for certiorari. Johnston vs. Marlin et al, 268 


2. A certiorari docs not lie at the instance of the State 
to the Superior Courts, to obtain a rehearing in the In- 
ferior Courts, against a slave, who has been acquitted 
for an alleged violation of the Acts of 1818, Cobé 992, 
or of 1835, Cobd 1008. The State vs. Lavinia et al, 
(slaves,) - - - - - . - - 


CHARGE OF THE COURT. 


1. Charge to the jury that they might find according to 
the weight of probability, that which ever way they be- 
lieved the weight of probability to be, they might find, 
is erroneous; the evidence should so preponderate in 
favor of the party for whom the verdict is rendered, as 
to satisfy the jury that he is entitled toit, Parker vs. 
Johnson, adm’r, - - - - - - - 


2. P. sued M., and garnished A. & F., who answered, 
that they had made to M., their negotiable promissory 
note. This garnishment was served before the note 
fell due. Afterwards C. sued A. & F., (the makers,) on 
the note, who pleaded and proved the garnishment, the 
judgment thereon, and payment of the judgment; and 
asked the Court to charge the jury, that the onus was 
on C. to show that he obtained the note, before the sere 
vice of the garnishment on them. 
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Held, That the Court erred in not socharging. French 


§ Aven vs, Campbell, : - - - 600 


See Crim Law, 13, 22, 23. 


CLAIMS. 


1. It is not necessary to the validity of a claim of land at 
executors or administrators sale, that bond and-se- 
curity should be given. Falls vs. Griffith adm’r, 


2. A claim of a slave levied onto satisfy an execution 
issued from a Justices Court must be returned to the 
Superior or Inferior Court whichever may be first held. 
Cottle vs. Dedson, - - - - 


COMMISSIONS, 


An executor of an executor is entitled to commissions 
on pecuniary legacies paid out under the will of the 
first testator—commissions to be retained out of the 
fund due to the legatees; but he is not entitled to com- 
missions from the estate of his immediate testator, on 
the hypothesis that the amount was due as a debt from 
his estate to the former estate, unless it appears that the 
last testator claimed the fund adversely to the legatees, 
under the first will. That the money and notes of the 
two estates were so commingled, that they could not 
be distinguished, makes no odds, if the deceased execu- 
tor had charged himself with them, which he must be 
presumed to have done, if the contrary does not ap- 
pear. Jones ex’or, ex parte, + - 7 


CONSTITUTIONALITY OF LAWS. 


1. The Act of 5th March, 1856, establishing a Crim- 
inal Court in the City of Atlanta, and authorizing a 
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bill of indictment, in case of misdemeanors, to be found 
by nine Grand Jurors, not unconstitutional. Thurman 
vs. Tie Slate, - - - - - 220 


CONTINUANCE. 


1. The Solicitor General moved to continue, saying, 
that the State was not ready. The Court granted the 
motion. 

Held, That as an abuse of discretion does not here affir- 
matively appear, this Court would not interfere with 
the judgment, if it coudd ;— 

And that, as it could not do so if it would, the case is 
one that it ought not to entertain. Turner et al. vs. 
The State, - - - - - 


2. When the party resides out of the county, the attorney 
may make the showing for a continuance, provided for 


by the 35th rule of Court. The case is the same, when 
the privy liable over to the party, resides out of the 
county, if it is he that defends the suit, Christian vs. 
Mansfield, - - . - - 


3. Presiding Judge has a discretion in the continuance 
of a cause, and if he thinks it unjust to charge it to 
either party, he is not bound by lawto do it Harda- 
way vs. Taylor & Lowther, - - - 703 


See Crim. Law 28. 
CONTRACT. 


i. The rule that words spoken before and at the making 
of a written contract merge in the contract, does not 
apply when the words spoken themselves constitute a 
contract, the parties to which, are not the same as the 
parties to the written contract, Ford vs Smith, 


VOL XxvV.—47 
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2. When a contract has been repudiated by both of the 
patties to it, it ceases to be the criterion for measuring 
the rights and liabilities between the parties to it, Jd, 


3. Even when the work has not been done according 
to the contract, yet if received, and of benefit to the 
party receiving it, he shall pay for ita sum equal to 
the value of the labor and materials. Jd. 


See Mailable Matter. 
CORPORATIONS. 


1. Certain persons associated and drew up a declaration 
and recorded it, agreeably to the Aciof 1847, authoriz- 
ing persons to prosecute the business of manufactur- 
ing with corporate powers and privileges, and assumed 
the name of the Madison Steam Mill Company. On 
the 11th of February 1854, the Legislature passed an 
Act granting corporate powers and privileges to the 
Madison Steam Mill Company, recognizing it as a bo- 
dy corporate and politic, declaring among other things 
that it should have, possess and enjoy all the franchises 
which were then held by the said company. 

Held, That these two Acts so far as they are consistent 
with each other make the charter of the company. 
Johnson vs. Crawley, - - ° ‘ 


2. The acceptance of the new Act did not destroy the 
old organization. Jd. 


3. If an agent of a corporation have authority to con- 
vey or mortgage, and affixes thereto anything which the 
law recognizes as a seal when affixed by a natural per- 
son, it will be a good execution presumptively by the 
corporation. Id. 
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COSTS. 


1. The Superior Court may order its Clerk to revise and 
review a judgment for costs, and order them to be re- 


taxed. McGuire et al. vs. Johnson, - - - 


2. A party cast in the Supreme Court liable for the costs 
in that Court; and ifhe eventually succeed in his cause 
in the Superior Court, he cannot recover them. Jd. 


CRIMINAL LAW. 


1. The possession and occupancy of a house by a per- 
son, as a dwelling house, is sufficient evidence of own- 
ership thereof in that person, to support an allegation 
in anindictment for larceny from the house, that the 
prisoner entered the dwelling house of that person. 
Markham vs. The State, + - : - - 


2. When there is no evidence that a boarder hired a par- 
ticular room to lodge in, it is not error in the Court to 
refuse to’charge the jury, that the indictment ought to 
have charged the offense to have been committed in the 
hired lodgings of a boarder. Jd. 

$. The 18th section of the 14th Division of the Penal 
Code, authorizes a demand for trial, to be made at the 
first, or at the second Term, but not afterwards, Price 
vs. The Siate, - - - ’ - - - 


4. Provocation by threats will not be sufficient to reduce 
the crime from murder to manslaughter, where the per- 
son killed is unarmed, and neither making or attempt- 
ing any violence upon the prisoner, at the time of the 
killing. Hawkins vs. The Siate, - - - : 


5. If sufficient time has elapsed for reason to resume 
her sway, the killing will be attributed to deliberate re- 


venge, and punished as murder. Jd. 
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6. Malice shall be implied where no considerable 
provocation appears, and where all the circumstances 
of the killing show an abandoned and malignant heart. 


Id. 












7. If the indictment omits to specify the crime with 
which the defendant is intended to be charged, the de- 
fect is fatal. The State vs. Woodley, - - 235 












8. The offence of being an accessory before the fact in 
murder, is one that may be committed by a slave; and 

one which, if committed by a slave, is to be punished 

with death. Thornton (a slave) vs. The State, - 301 














9. A slave convicted of murder, but not sentenced, is a 
competent witness for the State, on the trial of an- 
other slave indicted as accessory before the fact in the 


murder. Jd. 










10. There was a fight between two persons. They were 
separated. Thirty minutes afterwards, whilst one of 
them was undergoing an examination,as to his wounds, 
with his pantaloons down, he was attacked by the 
other. 

Held, that the two fights were distinct, and that the first 
made no part of the second; and therefore, that on an 
indictment for the second, evidence of the first was 

Whilden vs. The State. - - $96 














not admissible. 





11. On an indictment for stabbing, the jury may find a 
verdict of guilty of anassault and battery. Jd. 






12. An indictment charging the accused tvith the of- 
fence of trading with a slave without written permis- 
sion from his owner, &c., need not charge the name 
of the owner or the slave, nor the ownership of the 

property traded. Stringfield vs. The State, ° 474 











13, If the Court charge the jury in a criminal cause, 
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that if they believe that one of two or more acts, neces- 
sary to constitute the offence charged in the bill of in- 
dictment be proven, they should find the defendant 
guilty, it iserror. McLeland vs. The State, - 


14. When two persons are indicted together, and a true 
bill found against both, but one only is arrested, ar- 
raigned, and put upon his trial,a general verdict, “ We 
the jury find the defendant guilty,” is sufficiently cer- 
tain as to the individual intended. Martin vs. The 
State, - . - - - - 


15. A juror who, while consulting with his fellow-ju- 
rors in a criminal case, refers to another offense, alleged 
to have been committed by the defendant, saying “he 
is a bad man any how,” and especially if he acknowl- 
edges that this other imputed crime influenced the ju- 
ry in convicting the accused, evinces a bias of mind 
that disqualifies him from serving as a juror. Jd, 


16. The rule stated, as to the taking down of testimony 
in casesof felony; and the use to be made of the same. 
Conner vs. The State, - - : - 


17. An indictment or presentment good, although an 
impossible day be stated, as that on which the offense 
was committed. At any rate, the objection comes too 
late aiter verdict. Jd. 


18. If jurors, to constitute a panel in a criminal case, 
be summoned by bailiffs, it is good. Jd. 


19. Where the witness in a criminal case, is unable, 
from his physical condition, to speak audibly, his an- 
swers may be communicated in his presence and hear- 
ing by a sworn officer of the Court. Za. 


20. Although the crime of larceny may be complete as 


477 





742 INDEX. 


to two persons, as much so as though no other was 
concerned, still another may bea principal in the same 
offense. Id. 


21. When an escape by the prisoner is put in evidence 
by the State to raise the presumption of conscious 
guilt, it is competent for the prisoner to rebut it by 
showing that it was attributable to the fear of serious 
personal injury from the friends of the deceased, and 
not from a consciousness of guilt. Golden us. The 


State, - - - - - - 


22. It is not error in the Judge to say I ‘‘ apprehend” 
the rule of law to be this. It being synonymous 
with understand, conceive, believe. Jd. 


23. To tell the jury, after charging the law in actiminal 
case, that they should not differ from the Court on 
slight or trivial grounds, but should be “ clearly satis- 
fied” that the Court was wrong before they did so, is 
objectionable. Jd. 


24, One may kill another against whom he entertains 
malice, and yet not be guilty of murder. Jd. 


25. There can be no murder without malice, express or 
implied. 

A homicide may be reduced to manslaughter where no 
actual assault has been committed on the person of 
the defendant; and where no attempt has been made 
to commit a serious personal injury upon the accus- 
ed. Jd. 


26. Drunkenness cannot excuse crime; modern decis- 
ious go so far as to hold that drunkenness may be con- 
sidered on the question whether the prisoner was ex- 
cited by passion or actuated by malice, in committing 
a homicide. Jd. 
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27. To justify taking human life, the law makes no dis- 
crimination in favor of a drunkard or a coward, or any 
particular individual; but the circumstances must be 
such as to justify the fears of a reasonable man. Id. 


28. Where there are cross indictments, the acquittal of 
the defendant who is the prosecutor in the case about 
to be tried, is no ground for a continuance; nor is the 
fact, that the prosecutor is a member of an influential 
family, and of the party in the majority, and politics to 
some extent was mixed up with the trial which had 
taken place, and had given rise to excitement, Gallo- 
way vs. The State, - - - - 596 


29. Error cannot be assigned on the conclusion of fact 
of the presiding Judge acting as trior. Jd. 


30. In cases on the criminal side of the Court, in which 
defendants are entitled to a trial on demand, the presid- 
ing Judge cannot order a mistrial but for providential 
cause &c., without the consent of the defendant. Gez- 
ger vs. The State. - - - - - 667 


31. An indictment concludes properly, if it follows the 
form prescribed by the statute. Camp vs. The State, 689 


32. Manslaughter may be committed by killing a slave, 
Ia. 


33. That a bill of indictment for manslaughter, charges 
facts in the body of it, which constitute murder, is no 
ground for arresting the judgment. Td. 

34. It is not necessary for the jury to incorporate in their 
finding the definition of the offense charged in the in- 
dictment, Jd. 


35. The Act giving parties carrying causes to the Su- 
preme Court thirty days to prepare and submit a bill of 
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exceptions to the Judge who tried the cause, does not 
change the law in regard to the sentence of prisoners 
convicted of capital offences. Hinch vs. The State, 


36. On the trial of a prisoner for murder, who endeavors 
to make out a case of self-defense, it is competent to 
prove, on the part of the prosecution, that the prisoner 
was a large, and deceased a small man. Jd. 

37. It is right for the Court, on trials for murder, when 
the accused relies on self-defense as a justification, to 
enlighten the jury as to the law bearing upon that de- 
fense. Id. 


38. The latter clause of the 15th section of the 4th di- 
vision of the Penal Code, does not apply to cases of 
mutual combat, only, but to cases in which the accused 
declines a contest on equal terms, but shoots down his 
assailing adversary. Jd. 


See Constitutionality of Laws. 


See Evidence, 4. 
DAMAGES. 


1. “Speculative damages” are notrecoverable, Jed vs. 
The City Council of Augusta, . - « 


2. In an action of trover, to recover for the conversion 
of slaves, which have been sold by defendant and can- 
not be delivered, the purchase money with interest 
thereon, is a proper criterion of damages, provided the 
sale has been fair. Dorsett, adm’r, vs. Frith, - 


See Appeals, 1, 2, 3. 


See Deceit, 2, 
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DECEIT. 


1. In a case of deceit the purchaser does not lose all 
right of action, by using the thing purchased, after he 
discovers the deceit, or even, after a tender back of the 
thing and a refusal to receive it. McLaren vs. Long, 
adm’z, - - - - - - 


2. In an action of deceit, if the property is of any value, 
that value must be allowed to the defendant, in the 
assessment of the damages, Jd. 


DEEDS OF GIFT—OF SLAVES, 


1. A deed of gift of a slave, if made and recorded ac- 
cording to the provisions of the Act of 1838, “to pre- 
scribe the mode of making gifts of slaves,’ is good 
against subsequent purchasers from the donor. Pyron 
vs. Parker, . - . . -* 


2. Where it turns out, upon the trial of a cause, that a 
paper purporting to be a deed of gift of certain slaves 
not specified, has been in existence and destroyed by 
the donor, no advantage can be taken of the instru- 
ment; nor can any presumptions be made to the pre- 
judice of the party making it, unless it be first made 
to appear that the paper had been executed and deliv- 
ered; and that the negroes in dispute were included in 
it. Reid vs. Butt adm’r, - - - 


DEMAND FOR TRIAL. 
See Crim. Law, 3, 30. 


DISTRIBUTION OF ESTATES. 


1. Grand children cannot take in a will, under a be- 
quest to children, unless there be something in the will 
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to indicate and effectuate such intention by the testator. 
Walker et al. ex’ors vs. Williamson et al, os 


2. Nothing would pass to a son of a testator, undera 
bequest to his children, who died in the lifetime of the 
testator, Jd. 


3. Where there is a power of appointment, the execu- 
tion of the power must fail, before the property, the 
subject of the appointment, can be distributed. Jd. 


4. Children of a testator’s children who died before the 
making of the will, take under a bequest to his child- 
ren, living at the time the estate is to be divided, and 
their representatives, if they should be dead. Jd. 


5. If there be an intestacy in regard to any part of a 
testator’s estate, the executors shall hold it in trust for 
the benefit of the next of kin of testator. Jd. 


6. A son, in life at the time of the makiug of the will, 
but who dies in the lifetime of the testator, does not 
answer the description of children, to whom the pro- 
perty is given. Jd. 


7. Legatees are not to account for property as advance- 

- ments given to them in a will, in the distribution of a 
part of the testator’s estate not disposed of by the will 
Id. 


8. An illegitimate child fully legitimated by an Act of 
the Legislature, passed by the procurement of the puta- 
tive father, becomes his lawful child, and such child 
and his lawful children, upon the death of either, in- 
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testate, inherit from each other. Shelton et al. vs. 
Wright, adm’r, - . . - - 636 






See Adm’rs and Ex’ors; 7. 


See Husband and wife. 







DIVORCE—ALIMONY—COUNSEL FEES, 






1. Where the husband and wife separate by agreement, 
and she takes back as her separate estate, the property 
which she brought into the marriage, and subsequent- 
ly, the husband sues for a total divorce, no further al- 
lowance will be made to the wife, for her maintenance 
during the pending of the libel; the Court, however, 
will, upon application, compel the husband to advance 
to the wife, money enough to cover the expense of de- 
fending the litigation. Killiam vs. Killiam, - 186° 















2. A Court has no jurisdiction over a case in which nei- 
ther of the parties is, or has ever been, in the State, or 
is a citizen, or a resident of the State, or the owner of 

property in the State. House us. House, - - 473 










DOMICIL. 






A man residing in Rome, wounded another, and fled 
into Alabama, leaving his wife behind him, who con- 
tinued residing where they had been residing, when 
he fled. In the course of a few months, he was sued, 
and copies of the writs were left for him, with his wife, 
at the place at which he was residing when he fled. 

Held, that there was not enougl: in this to show that he 
had changed his domicil at Rome for any other domi- 
cil; and, therefore, that the writs were well served. 

Barrett §& Williford et al.vs. Black, Cobb & Co., - 151 
















INDEX. 
DRUNKENNESS, 
fee Crim. Law, 26, 27. 
EJECTMENT. 


1. In ejectment the plaintiff read in evidence a grant to 
Larey J. Simmons; he then offered adeed from Lacey 
J. Simmons. 

Heid, that this deed, though not following the grant, 
was admissible under the Act of 1802, prohibiting the 
Superior Courts from withholding “ any grant, deed, or 
ether document from the jury.” Simmons et al. vs, 
Lane, : : - - - - 


2. A writing, to serve as a color of title, must, at least, 
not be one in which the writer disclaims title in him- 
self, and admits titlein another. Jd. 


3 When a man who has been holding land, without a 
title to it, voluntarily abandons it, the presumption is, 
that he has not been holding it adversely, but in sub- 
ordination to the title of the true owner; and, there- 
fore, he can not insist upon such possession, to make 
out title in him, under the statute of limitations. Rus- 
sell vs. Slaton, - - - - . 


4. Where the defendant in ejectment takes another per- 
son on the Jand in dispute, rents him the premises, and 
after nailing up the cabin, the only building on the 
place, they retire together, charging the witness not to 
disclose the transaction; is the possession changed ? 
Quere? Clearly it is not, if the whole affair be color- 
able only, end intended to avoid a suit at the instance 
of the plaintiff against the defendant as tenant in pos- 
session. Oliver ef al. vs. Williams, . - 


EQUITY. 


1. A lot of land is sold under a proclamation by the 
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Sheriff thatit is sold to pay the purchase money, which 
is understood by the by-standers to mean, to satisfy the 
vendor’s lien, and it is so meant by the Sheriff, and it 
turns out to be a mistake—no deed having been exe- 
cuted and filed, in compliance with the statute: 

Hell, that the sale will be rescinded at the instance of 
the bidder, and a re-sale ordered. Horton & Rikeman 
vs. Moyers, - - . - - 


2. A bill, showing that the land, the subject of the suit, 
is owned by several tenants in common, some of 
whom are allege! to have made valuable improve- 
ments on parts of it,and showing other equities prima 
facie, against the defendants, is not without equity, and 
to be retained for a hearing. Jackson et al. vs. Jones 
et al, - : - + - - 


3. When there isan adequate remedy at law, equity 
will not interfere. McLeroy vs. McLeroy, - - 


4, A demand for $28 is not beneath the dignity of a 
Court of Equity in Georgia. North vs. Ashcraft et 
al, - - - . . - 


5. To entitle a complainant in equity to relief on the 
ground of fraud, there must be damage as well as 
fraud. Bigby vs. Powell, adm’r., - - = 944 


6. It is no ground of equity that counsel misrepresented 
the contents of a bill of exceptions to the Judge for his 
certificate or signature, or to the counsel of the oppo- 
site party for his acknowledgment of service. In such 
cases, it is always at hand and ought to be read. Jd 


7. A complainant seeking relief, cannot rely on a mere 
obiter of the Court during the progress of an argn- 
ment before it, as settling the law, nor of a declara- 
tion by a member of the Court ef what would have 
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been the decision of the Court under a different state 
of facts, which would have been presented had he not 
been entrapped by representations of opposite counsel, 
as entitling him to an equity, when there is none with. 
out it, and the declaration is not sustained by the law, 


Id. 


&. The omission of a palpable duty ought never to be 
allowed asa ground of equity. Jd. 


EQUITY PLEADING AND PRACTICE, 


1. A plaintiff in Equity being allowed by the Court to 
dismiss his bill without prejudice, may move to re- 
instate his cause. Warner vs. Graves, et al, - 


2. The cause should bere-instated in Courtifthe neces- 
sity for its dismissal was superinduced by the error of 
the Court. Jd. 


3. When the bill seeks to set aside a deed, and prays 
that the defendant may be compelled to prodnce it in 
Court, aud deliver it up to be cancelled, and the plain- 
tiff annexes a copy to his bill, which defendants admit 
to be a true copy, and the defendants, moreover, file a 
cross bill, and attach a copy of the same deed as an 
exhibit, the Court, on motion of plaintiff, may and 
ought to compel the defendants, at the hearing, to pro- 
duce the original deed, to be read in evidence. Jd, 


4. Persons interested in the subject matter of a suit in 
Chancery, ought to be made parties. Our statute makes 
an exception in suits for the distribution of estates, but 
it makes no other innovationon the rule. lam ef al. 


vs. Garrard. - - 


5. It may be to the interest of one of two joint makersof 
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a note, that the note should not be set aside by the oth- 
er. When it is, he is a proper party defendant to a bill 
by the other, to set aside the note. Williams & Co., vs. 
Nicholson. - - - - - 


6. No error for the Court to allow a complainant to re- 
scind an order, to amend the bill, passed on his own 
application and for his own benefit, the bill having not 
been amended. Brooks vs. Colby, adm’r, §c. - 


EVIDENCE. 


1. A witness who has been the owner of mills for 25 or 
30 years, may be admitted to give his opinion as to the 
capacity of a person as a millwright, judging from the 
fact that his work did not answer the purpose intend- 
ed. Dostervs. Brown. - - . - 


2. The Acts of Congress of 1790 and 1804, prescribing 
the mode for makiug the Acts of the Legislature, re- 
cords, judicial proceedings and exemplifications of of- 
fice books, in one State, evidence in another, does not 
abrogate the common law mcthod of proving these 
documents, but is merely cumulative. Goodwyn vs. 
Gooiwyn. - - - - 


3. The Courts in this State have no right to require the 
production of are original execution from another State, 
An examined copy, proven in the mode prescribed by 
law is sufficient. Jd. 


4. On atrial for murder, it is not competent, in order to 
reduce the homicide to manslaughter, toask a witness 
if, from the conduct, countenance and language of the 
deceased, he did not believe it was his intention to kill 
the prisoner? The witnesses must testify to facts, and 
not give their opinion. Hawkinsvs. The State. - 
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§. A tax execution levied on tract of land No, 224 in 
the 5th district of Carroll, is no evidence to support a 
sale of the same number in the 3d district, and is inad- 
missible for that purpose. Dickerson vs. Burke. 


6. The marks on bales of cotton is no evidence of the 
contract between the parties; they are mere directions 
to the carrier as to the place of ultimate destination. 
Rome Railroad Co., vs. Sullivan, Cabot & Co. - 


7. A witness is competent to testify, who has no certain 
interest in the event of the suit, and where the judg- 
ment in the case cannot be given in evidence, e.ther 
for or against him, in a subsequent suit against him- 
self. Edwards vs. McKinnon. . - - 


8. “The oath of the party, stating his belief of the loss 
or destruction of the original, and that itis not in his 
possession, power or custody,” is a sufficient foundation 
for the introduction of a second copy of such origi- 
nal. Poullet and Wife vs. Johnson,et al. - 


9. Verbal admissions are legal evidence, to prove a trust 
resulting by implication of law. Id. 


10. Where the admission or exclusion of certain testi- 
mony cannot affect the real merits of the case, and no 
new trial is asked, the Judgment of the Court below 
will not be reversed on account of any error as to the 
competency of said proof. Churchill et al, vs. Cor- 
ker, adm’r. - - : - - 


11. The Act prohibiting attorneys from testifying in cer- 
tain cases, (Cobb, 280,) does not apply, where the facts 
to which the evidence refers, occurred in another case. 
fa. 


® 
12, It is not necessary in this State, that any will, wheth- 
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er of real or personal property, should be re-proven when 
offered in evidence, in any Court in Georgia, asa muni- 
ment of title, but a certified copy of the probate, from 
the Ordinary, under the seal of that Court, makes it 
testimony. i 

Recitals in the judgments of the Courts of Ordinary, 
stand upon the same footing as the judgments of all 
other Courts of general jurisdiction. Jd. 


13. A purchaser with warranty, finding a third person 

in possession of the land, sued him for the land; of 
that suit, his warrantor had notice; judgment went 
against the purchaser. Afterwards, he sued the war- 
rantor on the warranty and relied on this judgment to 
show a breach of the warranty. 

Held, That the judgment was prima facie evidence of 
such breach. Gragg vs. Richardson, - 566 


14. Record of a cause between other parties admitted to 
prove that there wasa judgment. Chance vs. Summer- 


ford. : é ! oS - 662 


15. Evidence admissible to prove that such judgment 
was paid, and by whom it was paid. Jd. 


16. Note sued on no part of the record of the judgment 
obtained thereon ; and if a copy be addmitted in evi- 
dence without objection, it may be considered by the 
jury. Jd. 


i7. Evidence ought not to be admitted unless it be appli- 
cable to some issue made in the pleadings. Bower vs. 
Douglass, adm’r. - - - - - 714 


18, Books kept by the party himself, having noclerk, with 


VOL. xxv.— 48, 


~~ 
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alterations and erasures of amounts, are not admissible 
in evidence. Doster-vs. Brown. - - 24 


See &dm’rs'and-Ez’ors. 3. 
See Criminal Law, 10, 21. 
See Granis1. 


EXEMPTION LAWS—CONSTRUCTION OF, 


1. Under the Act exempting house and lot not exceed- 
ing a certain value in acity or town from levy and sale 
in payment of debts, and a house and lot of greater val- 
ue being owned by the debtor, a sale may be made, and 
a sum of money may be allowed the debtor from the 
proceeds of sale, equal in amount to the specified value 
of property exempted by the Act from sale, as an equit- 
able mode of partitioning. Dearing vs. Thomas. 


2. The removal of the defendant from the house and lot, 
does not subject it to the payment ofa debt, if it be oth- 
wise exempt. Jd. 





FACTORS. 


A factor who has.given or extended credit to.a customer 
on the credit of shipments made to him, and. property 
in his possession supposed to-be his, and he subse- 
quently received notice that the property, or a consid- 
erable part of it, is not his, which he finds to be true on 
enquiry, and hiscustomer insolvent or probably so 
without the property ascertained not to be his, may pro- 
ceed at once, upon his own judgment, to take the usu- 
al steps for his own security. Cummins vs. Boston & 


Gunby. . e's ' a 


See Bills of Exchange and Prom. Nates,' 9. 








INDEX. 
FIXTURES. 


As‘a general rule, when amarticle can be removed with- 
out essential mjury to the freehold, or the article itself, 
it is a chattel, and not a fixture This criterion, asto 
what is or is not a fixture, is subject to qualification, 
and may be controlled by the agreement of the parties, 
or established custom and usage. Wade, ez’or, vs. John- 
ston. - - - . - - 


FRAUDULENT CONVEYANCES, 


A vendor making an absolute deed to land, and continu- 
ing in possession until subsequent debts are contract- 
ed; suich occupation of the property is a badge of fraud, 
as against after creditors, notwithstanding the old debts 
existing at the time of the sale, may. have been dis- 
charged. Smith vs. McDonald. - - 


FRAUDS—STATUTE OF. 


1. Solong as the buyer continues to have a right to object 
either to the quantum or the quality of the goods, there 
has been no acceptance and receipt within the mean- 
ing of the statute. Lloyd & Pulkamvs. Wright, Grif- 
Sith & Co. : - . : - 


* 

2. Charles A. Williams bought of S. D. Linton & Co.,100 
barrels of flour, at $5.50 per barrel. The following note 
or memorandum of the contract was executed by S. D, 
Linton & Co., through their agent, Mead, and delivered 
tothe agent of Williams. 
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“C, A, WiLiiaMs, 


To S. D. Linton & Co., Dr. 
To 100 barrels of Sup. Flour, at $5.50, $550.00 
To be delivered at any time during the winter when 
wanted, from this date, Augusta, September, 53. 
S. D. LINTON & CO. 
Per MEAD.” 


On the 3lst of January, 1854, Williams called on Lin- 
ton, tendered in gold the $550.00, and demanded the 
hundred barrels of flour, which were refused to be de- 
livered. The value of flour at Augusta, during the 
winter of 1854, was proven. 

Held, That the contract was not within the statute of 
frauds, but was sufficiently valid to authorize a recove- 
ry in damages thereon, for the breach thereof. Linton 
& Co., vs. Williams. - - $91 


FREE PERSONS OF COLOR. 


A free person of color is capable, by the laws of Georgia 
of acquiring and holding real estate, except in the cities 
of Savannah, Augusta and Darien, Beall vs. Drane 
et al., ex’ors. - - - . . 430 


GAMING, 


1. An action, (set-off,) to recover back money lost at 
cards, founded on the Act of 1764, against lotteries and 
gaming is not one of the actions for the not bringing of 
which the non-residence of the parties subject to them, 
is made an excuse by the limitation Act of 1806, or that 
of 1839. Cook vs. Barnett. - ° > 664 





2. In such an action, the winner is compellable to dis- 
cover the gaming, under the discovery Act of 1847, and 
the Acts amendatory of that Act. Zd. 














INDEX. 
GARNISHMENT. 


1. Stockin the Eatonton Branch Railroad, is not sub- 
ject to garnishment, at the intance of creditors of the 
stockholders, Ross vs. Ross et al, - - 


2. The Act of 1845, (Cobb, 88,) exempting journeymen 
mechanics and laborers from the process and liabilities 
of garnishment on their daily, weekly or monthly wa- 
ges, is not repealed by the attachment and garnish- 
ment Act of 1856, and extends to overseers who, by 
agreement with their employers, are to be paid their 
wages daily or weekly, to enable them to supply the 


necessaries of life to their families. Caraker vs. Ma- 
thews et al, - - - - ‘ 


3% The Act of 1845, exempting the daily, weekly, or 
monthly wages, of journeymen mechanics and day la- 
borers, from garnishment, is not repealed by the re- 
pealing section of the general attachment Act of 1856, 
Russell vs. Arnold, - . . - 


See Charge of the Court, 2 
GIFT, MORTIS CAUSA. 


1. To complete a gift, mortis causa, there must be a de- 
livery of the thing given. McKenzie vs. Downing, 


GRANTS. 


1, A grant was to “ Berry Stephens, orphan.” There 
was no person of that name, but there was a person 
who was the orphan of Berry Stephens. Held, that 
parol evidence was admissible, to'show him the person 
, meant. Walter, Guard’n vs. Wells, - - 


2. A grant from the State, cannot be set aside in any 
proceeding, to which the State is not a party. Parker 
ve. Hughes, - - ° - : 
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$. And the State, by the Governor, cannot be made a 
party complainant, without the Governor’s consent. Jd 


GUARDIAN AND WARD, 


i, A non-resident guardian may.sue in the Courts of 
this State, Sims, Ord’y, vs. Renwick et al, . 


2. Ifa ward attain the age of 21, during the pendency of 
the suit, he may be substituted as party plaintiff in lieu 
of his guardian, and if he amend his declaration with- 
out leave of the Court, oran order of Court, it is no 
ground to dismiss the action, if he be prepared to make 
proof of his majority when objection is made. The 
Court ought to direct the order to be made, now for 
then. Jd. 


3. A person. who has been appointed. guardian, by a 
Court. of, Ordinary, and has taken possession of the 
property, and otherwise acted as such guardian, is con- 
cluded from saying when sued as such guardian, that 
the ward did not reside in the county of the Court, and 
therefore, that the Court had no jurisdiction to make 
the appointment. Hines §& Bryan vs. Mullins, Ordi- 


nary, a 74 i: i a 


HUSBAND AND WIFE. 


A wife being entitled to a legacy, dies before the hus- 
band reduces it to possession, and the husband who 
survives his wife twelve months, dies without admin- 
istering on her estate. A stranger administers on the 
wife’s estate. 

Held, that the wife’s estate vested in her husband, and 
that when her administrator receives it, he shall hold it 
in trust for the next of kin of the husband or his leg- 
atees. Bryan, ex’or., §c.,vs Rooks, adm’r., §¢. 
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INDEX. 
ILLEGAL CONTRACTS: 


1. In an,application to the Legislature for a.pardon, it 
is not illegal to use ‘an: authenticated .copy. of -the-ev- 
idence,taken down.on the trial. Birdus,Meadows,, 252; 


2. The business: of.attending. to applications for -par- 
dons before the Legislature is not restricted to Attor- 
neysat Law. Id. 


INFERIOR COURT. 


Between-the time of the adoption of the amendment of 
the Constitution, abolishing that part of the Constitu- 
tion which conferred the “ powers of a Court of Ordi- 
nary” on the Inferior Courts, and, transferring. those 
powers to.the Ordinary, and the time. of the appoint- 


ment of the Ordinaries under the amendment, the. In- 
ferior Court of Marion county, appointed a guardian. 
Held, that the appointment was valid, Aycock vs. 


Aden, - - - : . é 


INJUNCTION. 


1. Motion to dissolve an injunction on the coming in of 
the answer, ought to be refused, unless all the equity 
set up in the bill is denied by the answer. Pledger et 
al. vs. McCauley, - - a - 


2. The answer displacing a part only of the equity of 
the bill, is not sufficient for a dissolution of an- in- 
junction granted in the cause. Jackson et al. vs. Jones 
et al., - a « é “2 x 


3. When the equity of an injunction bill has been 
sworn off by the answer, the injunction may be dis- 
solved. Alexander vs.* Markham, . - 














INDEX. 
INSOLVENT DEBTORS, 


1. A party arrested by ca. sa., and giving bond-to take 
the benefit of the Act of 1823, for the relief of honest 
debtors, is not subjeet to be arrested a second time, by 
the same ca. sa., until the case made by the giving of 
the bond, has been ended. Harris vs. Broyles,  - 


2. The schedule filed by an insolvent debtor, should 
contain a list of the property which he owned at the 
time of filling the same, and not the property which 
he had at the date of his arrest. Johnson vs. Martin 


et al, . ag ne . , a 


3. An insolvent debtor, notwithstanding his arrest and 
imprisonment, may bona fidesell or mortgage his prop- 


erty for cash, or to pay or secure a pre-existing debt. 


4. All fraudulent conveyances or transfers of property, 
made by an insolvent debtor, to hinder or delay credit- 
ors, or in trust for the benefit of himself or his family, 
before or at the time of his arrest, or subsequently, will 
prevent him from taking the benefit of the Act. Jd. 


5. If a debtor, at the time of his arrest, or after, or so 
short a time before as to create a just suspicion respect- 
ing the matter, is seen with money or other.effects, it is 
competent for the creditors to prove the fact; and it 
will be incumbent upon the debtor to account for the 
same, in order to relieve himself from the inference of 
fraud, which the transaction suggests. Jd. 


fee Exemption Laws, 1, 2. 
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JOINT OWNERS—RIGHT OF SURVIVOR 
TO SELL. 


Two parties agree that one of them should furnish 
the materials and the other should make two buggies, 
and one of the parties should fix the price and then 
either might sell; the death of one of the parties does 
not affect the power of the other to sell the buggies. 
Jackson vs. Paxon, adm’r, - - - om 


JUDGMENTS. 


1. H. died pending a suit against him; afterwards, an 
order was passed making his administrator, D, a party 
in his place—the order reciting, that D, had been serv- 
ed with a seirefacius. D. moved to set aside this order, 
alleging that he had not been so served? 

Held, That the recital in the order, did not collude him 
from proving his allegation. Dozier, adm’r vs. Rich- 
ardson, Hartsfield § Co., - - ° “ 





2. A judgment binds only the parties and their privies, 
Remark as to Dickerson vs. Powell,21 Ga. Russell vs. 


Slaton, : : - i , 





See Mortgage Lien, 2. 





JUDGMENTS—DORMANT. 


An execution is issued in 1841—money is collected 
on it from the sale of defendant’s property in 1846; in 
1848, there is a return of no property ; in 1850 money 
is raised on a fi. fa. in favor of the defendant, and 
paid over by order of Court to this execution, against 
him, which is receipted for on the f.. fa. by plaintiff’s 
attorneys : 


dormant judgment Act of 1823. Ector vs, Ector, 


Held, That the execution is not inoperative under the’: 
' 274 
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JUROR: 


See Crim. Law, 15, 18. 


JUSTICE COURTS—JURISDICTION : OF: 


The Act of 1856, enlarging the. jurisdiction. of Jus- 
tices’ Courts. to demands not exceeding: fifty : dollars, 
includes demands sued for by attachment, as.much as. 
demands sued for by ordinary process, Barrett et al, 
vs. Black, Cobb & Co., - - - 


LARCENY. 
See Crim. Law, 1, 2, 20. 
gu EGITIMATED CHILD,: 
See Distribution of Estates, 8. 


LIMITATION OF ACTIONS. 


If a trustee eollude with a third person, to defraud his 
cestui que trust, the statute of limitations does not be- 
gin to run until after the fraud is discovered. Walker 
vs. Walker, adm’r, - . - - 76, 


See Adm’rs and Ex’ ors, 8. 


See Gaming, 1. 
LIMITATION. OF. ESTATES. 
See Wills, 5. 
MAILABLE MATTER. 


A contract by the Express Company. for the transporta- 
tion of mailable matter, over the usual mail. route be- 
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tween cities in the United States, unless it be. such, 
matter as is excepted from the prohibitions in the Acts 
of Congress, is void, and the, Company. has no lien 
growing out of such contracts. Hill vs, Mitchell, 704 


MANUMISSION OF SLAVES. 


1, A will directing the executor, after the payment of 
the debts of the testator, which were small, and the 
estate, independent of the negro property, ample to 
discharge them, to remove the testator’s slaves to some 
free State, to be selected by the executor, and there to 
set them free, is not contrary to the laws of this State, 
nor within the Acts of 1801 and 1818, prohibiting 
manumission in this State, except by the sanction of 
the Legislature. Bennine, J. dissenting. Sanders vs. 
Ward et al., . - . - . 109. 


2. F. J. Walker, by-the 2d item of his will, directed 
his executors to send to the Colony in Liberia, in Afri- 
ca, at. the expense, of his estate, certain. slaves therein 
named, By the 4th item of the will, the executors. 
were authorized, without any order from any Court, to. 
sell at public or private sale, for-cash or on credit, in 
their discretion, any and all of testator’s property, real 
and personal, and any or all of his slaves, except those 
specially directed to be colonized, in order to carry out 
testator’s wishes, And by the 5th item of the will, the 
entire proceeds of the estate is to be invested in such 
manner as the executors may see fit, and transferred to 
the American Colonization Society, to be held by them 
in trust for the maintenance and support of the seven 
slaves specified and their descendants. 

Held, That the trust created by this willin favor of the 
slaves to be colonized in Africa, was valid; but one 
which could not be executed by the American Coloni- 
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zation Society under their charter. Walker et al, vs. 
Walker, ex’ors, - . . : 4 


3. The trust being legal, and the cesfui que érusts capa- 
ble of taking, the Chancellor will appoint the executors, 
er some other fit and proper persons, to carry the trust 
into effect, Brnnine, J. dissenting. Jd. 


MARRIED WOMEN. 


1. Calvin B. Curchill conveyed by deed to Benjamin E. 
Gilstrap and Drury Corker, in trust for his wife, Mary 
Churchill, certain slaves, to have and to hold said 
slaves, together with all their future increase, unto his 
said wife, Mary, her heirs, executors, administrators 
and assigns forever; the said Calvin B, Churchill re- 
serving to himself the use of the said negroes, during 
his natural life, free from charge, let, hire or hindrance ; 
the said Calvin B. Churchill to work, use, occupy and 
enjoy the profits arising from their labor, free from 
any accountability whatever; but said negroes and 
their increase subject to any disposition the said Mary 
Churchill may think proper to make, at or after her 
death, either by will, deed, or otherwise. 

Held, ist. That by this deed, the marital rights of the 
husband to the property embraced in it were excluded, 
except as to the enjoyment of the property during his 
life, Beyond this, the dominion over the property by 
the husband was extinguished ; his power of aliena- 
tion was gone; ‘so his power of disposition by will; so 
its inheritable quality from him. 2d. The wife dying 
first, she had the right to dispose, of her separate pro- 
perty in the slaves by will, which was the remainder 
after her husband’s death. 3d. Had the wife survived 
the husband, the trust would, eo instant, have become 
executed by the vesting of the absolute title in her. 
Had she died first, without having exercised the power 
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of appointment, the property would have gone to the 
husband, as her heir atlaw. As it now stands, it vests 
in her personal representative. Churchill et al, vs. Cor- 
ker, adm’r, - * - - - 


2. There is nothing in the words of this will, which 
would prevent the wife from disposing of this property 
by will, as she has done, Jd. 


$. The administrator with the will annexed, and not the 
trustees, are the proper parties to institute suit for the 
recovery of this property. Jd. 


MARRIAGE SETTLEMENT. 


1. Constructive notice of an unrecorded marriage settle- 
ment is sufficient to bind a bona fide purchaser, a bona 
fide creditor, or a bona fide surety, under the Act of 
1847 requiring marriage settlements to be recorded. 
Cummin vs. Boston & Gunby. : - - 


2. Such notice as would excite apprehension in ordina- 


ry minds and prompt enquiry, is constructive no- 
tice. Jd. 


3. Marriage settlements, when there is any doubt in re- 
gard to their construction, must be expounded so as to 
give effect to the intention of the parties, and the word 
“issue” is often used as a word of purchase, and must 
be frequently so interpreted. Lafitte vs. Lawton. 


4, A marriage settlement was entered into between A. B. 
L., the husband, and M. E. B.,'the wife, by which the 
wife’s property was coriveyed to a trustee upon the fol- 
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lowing trust, to-wit: ist. A. B. L. is to be permitted.to 
have, receive, take and-enjoy the interest and profits 
to and for the joint use, benefit and support of the said 
A, B. L, and M. E. B., the intended wife, and theissue 
of the marriage (if they should be blessed with any,) 
during the life of the said A.B. L. 2d. After the death 
of the said A. B. L., the trustee to hold in trust for and 
to the use, benefit and support of the said M. E.'B. 
{should she survive him) and the issue of her body by 
the said contemplated or any future marriage (if she 
should be blessed with any) during the life of. the said 
M.E.B. 3d. After the disease of the said M. E. -B., 
the trustee to hold in trust for and to the use,and -sup- 
port, and benefit of the issue of the body of the said M. 
E. B. by the said contemplated or any future marriage, 
if she should be blessed ‘with any. M. E.’B, died in the 
lifetime of A. B. L. There were issue of the marriage. 
Held, That the issue of the marriage took the whole of 
the estate subject to the interest of A. B. L. as express- 
ed in the settlement. Jd. 





















MARSHALLING: SECURITIBS, &c. 








See Bond for Titles, 1, 2. 


‘MORTGAGES, 


a. The purchaser at Sherifi’s sale, of property subject to 
a mortgage with notice of the mortgage, cannot occupy 
a more favorable: pesition in relation to the property 

than the mortgagor. Johnson vs.’ Crawley. - 816 












2. When: the mortgagor against whom ‘a rule’ is taken, 
to foreclose a mortgage, makes no resistance, it is not 
competent for a third person to interpose- objections ; 
neither will the Court itself of its motion do-so. ‘Sefton 

ts. Sutton. - : - - - 383 
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3. A discrepancy between the debt. andthe mortgage.giv- 
en to secure it, may be explained by parol proof;.and 
the creditor will not be driven into equity for that pur- 
pose. fd. 


See Corporations, 3. 
See Presumpilions, 2. 
MORTGAGE LIEN. 


1. The owner ofa city lot mortgages it in 1855; in Sep- 
temper, 1856, a tax execution is issued to collect the tax 
due by the mortgagor, for 1856, and sells, not the equ- 
ity of redemption, but the whole property, a property 
worth six or seven thousand dollars, for less than one 
hundred. 

Held, That the lien of the mortgage is not divested by 
the sale. Doane vs. Crittenden& Co. -  - 


2. A made a mortgage to B. which ‘was not recorded un- 
til after the three months ‘had ¢lapsed. Before fore- 
closure, C. obtained a general judgment against A., the fi. 

fa.from which was levied on the mortgaged property. 
At the sale under this levy, notice of the mortgage was — 
given to the purchaser. 

Held, That as the judgment creditor, had gained a pri- 
ority over the mortgagée, the purchaser purchased free 
from the encumbrance of the mortgage, notwithstand- 
ing the notice. Smith vs. Jordan. - - 


‘NE’ EXBAT. 


1. To entitle securities, upon:a bail bond in ‘trover,' to 
the writ of ne exeat against the administratrix of their 
principal, it:is not sufficient: to allege, merely, that:she 
is insolvent, and that complainants are informed, and 
believe, that the negroes in dispute wilt be removed be- 
yond the limits of the State, and leave them bound: for 
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their production, in theevent ofa recovery. Woods vs. 
Symmes. bead bad . = - 


2. To entitle a party to theprocess authorized by the Act 
of 1830, to authorize the issuing of writs ofne exeat &c., 
the affidavit of the party applying, required by the stat- 
ute, must be positive. Holliday vs. Riodan. . 


NEW TRIAL. 


1, Where the evidence is balanced, a judgment refu- 
sing a new trial, will not be disturbed. Pearce vs. 


Vaughn, - - : * : 


2. Where there is a conflict of testimony, and a portion 


being disregarded, for want of credibility in the wit- 
nesses, it being apparent that they were incapable from 
nonage to understand the facts about which they testi- 
fy, and the balance preponderates in favor of the ver- 
dict, it is not error in the Court to refuse to grant a new 
trial, on the ground that the verdict was contrary to the 
evidence. Walker vs. Walker, adm’r. §c., . 


$. If no objection is made to the admission of illegal 
evidence, its admission will not be ground for a new 
trial. Brown §& Bowen vs. Robinson, - - 


4. Upon a motion for a new trial, itis a sufficient com- 
pliance with the ruie of Court requiring a brief of the 
testimony to be filed under the approval of the Court, 


if the same has been substantially agreed upon by the 


counsel. Hamilton vs. Conyers, —— - - 


5. A motion for new trial may be amended, so as to 
perfect a briefof the testimony began, but not formaily 
finished, at the time the application was filed; the 
counsel for movant agreeing to adopt the written state- 
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ment of the evidence taken down at the time, by the 
opposite counsel. _ 

The motion for a new trial is amendable-—Bennine J. Jd. 


6. A new trial will not be granted on the ground of 
newly discovered evidence; merely to give the party 
an opportunity to impeach the credit, much less to 
prove a mistake as to dates, in the testimony of a wit- 
ness sworn onthetrial. Mitchell vs. Printup, - 182 


7. Whenever the question is one of evidence only, and 
there is room for apprehension that the jury, on ac- 
count of the ambiguity in the language of the charge, 
may have been misled in considering and weighing the 
testimony, it is safest to send the case back for another 
trial. Fain vs. Cornell, adm’z., - . 184 


8. When the question is one of fact purely—the sound- 
ness or unsoundness of the property at the time of 
sale—and the case has been fairly submitted to the ju- 
ry, their verdict will not be disturbed. Hopkins vs. 
Tillman, - - - . 212 


9. If verdict be decidedly against the weight of evi- 


dence, new trial should be granted. Parker vs. John- 
son, adm’r., . - . - - 576 


NON-SUIT. 


See Bills ofExchange and Promissory Notes, 5. 
See Practice Superior Court, 10. 


ORDINARY. 


An Ordinary has no jurisdiction to appoint a guar- 
VOL, xxy.—49 
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dian for an infant whose residence is out of his coun- 
ty. Rives, guardian, vs. Sneed, - - 


See Inferior Court. 
See Guardian and Ward, 3. 


PARENT AND CHILD. 


A father is bound to support and educate his children, 


he is able to do so, even although they may have 
property of their own. Hines and Bryan vs. Mullins, 
ordinary, &c., - - - ° 


PARENT—CUSTODY OF CHILD... 


The adopted father of a child is as much entitled to the 
custody of his person as his actual parent. ives, 
guardian, vs. Sneed, - - - - 


PARTIES. 


‘See Appeals, 5. 
See Equity, Pl.and Pr., 4, 5. | 
See Murried Women, 1, 2, 3. 


PARTNERSHIP. 


1. A. gives two promissory notes to B.; B. sues A. and C. 
as partners; C. pleads under oath that at the time 
said notes were given, he was not the partner of A. 

Held, That this plea put upon B. the necessity of show- 
ing by proof that A. had authority tobind C. Strauss 
vs. Waldo, Barry § Co., - - ot 


2. After the dissolution of a partnership, one partner 
cannot bind another by anew contract, Bower vs. 
Douglass, adm’r, ° - - - 


612 


if 


696 


612 


641 


714 















INDEX. 


PASSENGERS ON RAILROADS—THEIR 
BAGGAGE—MONEY, &e. 






1. A passenger for his fare, has a right to have his bag- 
gage carried; by which is meant the ordinary wearing 
apparel customarily carried by travelers, and such oth- 
er articles as may be needed for his comfart or amuse- 
ment. Hutchins §& Co. vs. Western and Atlantic 
Railroad, - - .- - - 61 





2. Money, except for the payment of expenses, and 
merchandise, not included in the term baggage. Jd. 















3. Travelers bound to pay customary and reasonable 
freight for the transportation of money. Jd. 






4. A person transporting money over a railroad, upon 
which freight is demandable, cannot defeat the right 
to exact the freight and recover it, by a fraudulent con- 
cealment of it. Jd. 






5.. Whatever is carried into the passenger car of rail- 
road as baggage, is so far considered in the possession 
of the conductor or agent of the road, as to authorize 
him to exercise the right of retainer for dues for pas- 

sage or freight on the article itself. Jd. 


PLEADINGS. 


1. It is a good defence in an action for the price of 
work done under a special contract, that the work was 
unfaithfully done, whether there was an express war- 
ranty or not. Doster vs. Brown, - - - + 24 


2. A declaration alleging that the defendants received 
40 bales of cotton, to be delivered to R. & C., at Charles- 





INDEX. 





772 









ton, South Carolina, is not supported by proof that it 
was to be delivered to the Agent of the South Carolina 
Railroad, at Augusta. Rome Railroad Co. vs. Sullivan, 


Cabot & Co. ee ee - - - 228 











3. A recovery in an action of covenant for a breach of 
warranty of the’soundness of aslave, may be pleaded 
in bar of a second action for a false warranty of sound- 


ness of the same slave, onthe same sale. Mitchell vs. ° 
- - - 346 












Gillespie, . - 


4, If the city authorities remove its Marshal for a speci- 
fied cause, and it be determined that such cause did 
not warrant the removal, and the Marshal sue for his 
salary and fees, the city authorities may aver and prove 
other matters good in law to justify the removal. The 
Mayor §c. of Macon vs. Hays, adm’r, - - 590 

















5. A plea by one of two persons sued as partners, that 
he did not sign the note sued on, or authorize any 
other person to sign it for him, and that he was not 

one of the partners, when the debt was contracted, is 

not a plea in‘abatement, but a plea in bar. Holman 

vs. Carhart, Bro’s § Co., - - “ - 608 












6. To sustain a motion to dismiss, made by way of de- 
murrer to the declaration, the motion will not be allow- 
ed, unless every material fact on which the motion is 
founded, is apparent in the declardtion. Bower vs. 


Douglass, adm’r, - - - . 714 
















See Guardian and Ward, 1, 2. Amendment 2. 





See Set-off. 
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POOR CHILDREN. 
See Wills, 2. ° 


s 


POSSESSION OF PERSONAL PROPERTY. 


Possession of property is prima facie evidence of title; 
and where the possession is joint, the presumption is 
in favor of the party who exercises principally, if not 
exclusively, acts of individual control and dominion 
over the property. Reid vs. Butt, adm’r, - - 


PRACTICE IN SUPERIOR COURT. 


1. It is not error for the Court to arrest the argument of 
counsel on a point to which there is no evidence. 
Doster vs. Brown, - - - 7 ‘ 


2, On the trial of a case, when the evidence had closed, 
the Court “directed counsel for the plaintiff, to go on 
and state his points relied on for a recovery, to the ju- 
ry. Plaintiffs counsel did so, Defendant’s counsel 
then asked the Court, to give the law irf charge to the 
jury; whereupon, counsel for the plaintiff, insisted 
that he had aright to argue his case to the jury.” The 
Court refused to allow hii to do so. 

Held, That the Court erred. Cartwright vs. Clopton, 


3. A jury is bound to consider, even illegal testimony, 
if it goes before them, without objection. Thomas vs. 
Ellis, . - - . a ‘ 


4, If counsel have leave of absence, it dispenses with 
the discharge of any and every professional duty im- 
posed upon them by the business of the Court at that 
Term. Hamilton vs. Conyers, - - - 
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5. The Court is not bound to grant a motion, made in 
the midst of the trial, to require the Sheriff to execute 
a deed in pursuance of a sale by a former Sheriff, that 
took place more than’ twenty years before; and took 
place under a fi. fa. entered satisfied, “all but 18? 
cents ;” the “all but 18? cents” being, by interlinea- 
tion, and in a different ink. Russell vs. Slaton, 


6. Counsel have no right to argue before the jury points 
to which there is no evidence. Dickerson vs. Burke, 


7. On an issue of fraud, tendered by the creditors, to an 
application by a debtor, to take the benefit of the Act 
passed for the relief of honest debtors, counsel for the 
creditors are entitled to open and conclude the argu- 
ment. Johnson, vs. Martin et al., - - * 


8. Ina case in the last resort, when the witness is in 
Court, and counsel on each side are to be heard on the 
evidence, his testimony ought to be received, notwith- 
standing the case may have been partially argued be- 
fore the jury, the opposite party not being surprised by 
its reception. Parker vs. Johnston, adm’r, - 


9. If a party acknowledge service, at the appearance 
Term of the Court, of the process and complaint, he 
shall not be allowed to dismiss the cause for want of 
service at the trialTerm. Zaramoreet al.,vs. Chastain, 592 


10. It is almost a matter of course, to letin new evidence 
on a point, to save a nonsuit. McColgan vs. McKay, 631 


11. Too late to object to process after party has appear- 
ed, confessed judgment, and entered an appeal. Jrwin 
vs. McKee, - : - - . 646 
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12. Surety to appeal bond, against whom the plaintiff 
failed to enter judgment at the Term when the verdict 
was obtained may oppose a motion, at a subsequent 
Term, to enter judgment against him by any evi- 
dence which will establish fraud in the verdict against 
him, and he is not compelled to make affidavit of the 
truth of the facts on which he relies. Dennard & 
Kearsey vs. Mayo, - - - - - 


PRACTICE IN SUPREME COURT. 


1. When a guestion of fact, is by agreement referred to the 
Court, and there is evidence on both sides of the ques- 
tion, the decision, be it which way it may, will not be 
reversed by the Supreme Court. Sullivan vs. Richard- 
son §& Ketchum. - - - ~ 


2. If defendant in error relies, as a defence, upon a re- 
lease of the errors assigned in the record, he must plead 
it. Bigby vs. Powell, adm’r. - - - 


3. If aparty be entrapped, by misrepresentations, to join 
issue on assignment of error, he ought, as soon as he 
discovers it, show it to the Court and move to with- 
daw his joinder. Jd. 


4, This Court will not interfere with the order of busi- 
ness, unless it appears that the presiding Judge exercis- 
ed discretion in that respect illegally. Larumore vs. 
Chastian. - - - - - 


5. After the Superior Court has passed an order under 
the Act of 1856, making a child the adopted child ofa 
person not his parent, if the same Court have the pow- 
er to rescind the order, it is a matter of discretion with 
it which this Court cannot control. Rives, guar- 
dian, vs. Sneed. - - : : - 
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PRESUMPTIONS. 


1, Where an unmarried son lives with his father, the 
presumption is that the property on the place belongs to 
the father. If the father lives with the son, the presump- 
tion is the other way. Reid vs. Butt, adm’r. — - 


2. L. gives a mortgage to secure H. & H. for certain 
funds advanced by them for him, before that time, as 
well as to indemnify and save them harmless for any 
advances, acceptances, or endorsements, made thereaf- 
ter by the mortgagees for and on account of the mort- 
gagor : 

Held, That upon the production by mortgagees of drafts 
and acceptances, corresponding to the description of in- 
debtedness, specified in the instrument, that the pre- 
sumption was, that they had been paid by the holders 
out of their own funds, and upon the credit of the mort- 
gage, and not out of the funds of the drawers. Lewis'vs. 
Wayne, adn’r. - - - . - 


3. R. petitioned the City Council of Augusta to build 
two new stalls at a Market House, stating that he would 
rent one of them at $300 ayear. The Council adopt- 
ed a motion granting the request. At the next meet- 
ing, this motion was reconsidered. It did not appear, 
but that there was a standing rule making the action 
of one meeting subject to be reconsidered by the next 
meeting. 

Held, That the jury were at liberty to presume, that 
there was such a rule and if such a rule existed, the 
Council was not concluded by its first action, but 
might reverse that action. Red vs. The City Council 


of Augusta. - - ° és J 
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PROCESS—WAIVER OF. 





An endorser sued iu the same suit with the maker of a 
promissory note, and residing in a different county, may 
waive the issuing of a second original and process, and 
his waiver will bindhim. Humphries vs. McWhorter 


§& Brightwell. a. - - - 37 












PURCHASER—NOTICE TO. 





Notice to a purchaser, that a particular person claims ti- 
title to the thing about to be purchased, is sufficient, 
notwithstanding that the notice may not give the na- 
ture of the claim. Poullet and Wife, vs. Johnson,et al. 403 










RAILROADS. 





1. The Rome Railroad Company has a right, under the 
powers granted in itscharter, to contract to deliver pro- 
duce at a point which can bereached only by passing it 
over connecting roads. Reme Railroad Co. vs. Sulli- 
van, Cabot § Co. 








2. It cannot, however, bind the companies owning the 
connecting roads, without their consent or acquies- 
cence. Jd. 













3. If there be no special contract, a railroad company is 

not bound to carry freight beyond the terminus of its 
road ; but if it be directed to a place beyond, it is bound 
to delete it over to the proper custogy, to ensure its 
due transportation. Jd. 










REGISTRATION OF DEEDS. 






1, A subsequent purchaser of land having actual no- 
tice of a prior unrecorded deed for the same land, is 
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not protected against the claim of the grantee in such 
prior deed. Burkhalter vs. Ector, : - 55 






























2. A deed made in 1822, and recorded May, 1536, will 
take precedence of a deed made and recorded Decem- 
ber, 1837. Hand § Cook, lessors, vs. McKinney, 648 


3. A. sells and conveys a tract‘of land to B. in 1829. 
The grant does not issue till 1831. Vhe deed is record- 
ed May, 1836. 

Held, that this deed will hold against a Sheriff’s deed to 
the same property, made and recorded in December, 
1837, And thatthe purchase money having been paid 
by B., he has something more than a complete equita- 
ble title; and that under the statute of uses, he has a 


complete title, both for the purposes of prosecution and 
defence. Jd. 





SCIRE FACIAS. 
See Judgments, 1. 
SENDING MONEY BY MAIL. 


The delivery of a letter with money to the messenger 
who carries mail bags to the Post Office from the cars 
and back, without proof that he delivered the letter at 
the Office, is no evidence that the money was sent by 
mail. Davis, Kolb § Fanning vs. Allen, - 234 








SEPARATE ESTATE OF WIFE. 
Though a limitation over in a will is void as against the 
statute prohibiting entails, yet a provision that the 
property shall be in a trustee for the sole use and ben- 
efit of the daughter and her bodily heirs, and prohib- 
iting its sale for any other cause and purposes, is good 
and effectual as to the separate estate created thereby 
for the daughter, and the husband cannot dispose of it. 
Carroll vs. Carroll, - - - - 260 
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SET-OFF. 


If a‘note be’given for a balance on an account stated, 
the account thus settled cannot be pleaded as a set-off. 
The proper defence is one which makes an issue upon 
the settlement. Bower vs. Douglass, adm’r., - 


SHERIFFS—AND RULE AGAINST. 


1. Bail process is placed in the hands of the Sheriff to 
execute and return; he arrests the defendant but dis- 
charges him without taking bond for his appearance to 
answer the debt of the plaintiff; he takes an obligation 
from the friend of the defendant to indemnify and save 
him harmless in the event of a recovery by the plain- 
tiff, the defendant depositing with that friend the 
amount of the plaintiff's demand. Plaintiff obtains 
judgment, and a return of no property is made upon 
the execution. 

Held, that the Sheriff is liable to be ruled for the money. 
DeLongchamp vs. Hicks § Co., - - 


2. A Sheriff arrested a defendant in ca. sa., and took 
from him a defective bond under the honest debtors’ 
Act of 1823, and let him go at large. In doing this, 
the Sheriff acted in good faith, and under legal advice. 
Afterwards, the Sheriff re-arrested the defendant, and 
took another and a perfect bond, under the Act afore- 
said; and this he did, time enough to make the bond, 
&c., returnable to the same Term, to which the first 
bond, &c., were properly returnable. 

Held, that the Sheriff was not liable to a rule for the 
money due on the ca. sa. Rogers, Sheriff, vs. May, 


2, A Sheriff has no authority to collect money from a 
defendant who is sued until he is commanded by an 


714 


execution to levy it on his property. Jrwinvs. McKee, 646 
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SHERIFF SALE. 
See Equity, 1. 
SLANDER. 


Words not actionable of themselves may be made so 
by averment and proof of acolloquium and innuen- 
does. Stancell vs. Pryor, - - - 40 


SLAVES, 


See Certiorari, 2. 
See Criminal Law, 8, 9, 12. 


See Manumission of Slaves. 


STABBING. 


See Criminal Law, 11. 


STARK, HON. JAMES H. 
Proceedings on the death of, - * 


STATUTES, CONSTRUCTION OF, &c. 


The title of an Act amending a former Act of the Leg- 
islature may be looked to, as well as that of the orig- 
inal Act, to ascertain if the amending Act has any mat- 
ter different from what is expressed in the title. Jones 
vs. the Mayor and Council of Columbus, - 


TAX EXECUTION. 


Where two tenements on the same lot, worth each sev- 
eral thousand dollars, are both levied on and sold to- 
gether to satisfy a tax execution of less than one hun- 
dred dollars, the sale is absolutely null and void. 
Doane vs. Crittenden § Co., - - - 103 


See Mortgage Lien, 1. 
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TAXES BY MUNICIPAL CORPORATIONS. 


1, Acity having the right to tax slaves employed and la- 
boring in the city, belonging to persons resident out of 
the city, may discriminate in the amount of tax im- 
posed on them respectively. Jones vs. the City Coun- 
cil of Columbus, - . ‘ ‘ 


2, The Mayor and Council of the city of Columbus 
have no power to impose a tax on real estate within 
the city, to pay the city bonds issued to build the Mo- 
bile and Girard Railroad, there being no Act of the 
Legislature authorizing it. Jd. 


TROVER. 


1. If one, by his will, undertakes to dispose of property 
claimed by another, and in his possession, the will is no 
evidence of claim until its publication; no knowledge 
of its contents being brought home to the opposite par- 
ty. Neither can the inventory and appraisement of 
such property, by the executor, be given in evidence in 
support of his testator’s title; suit having been brought 
within five years from the death of the testator. Wal- 


ker, vs. Walker adm’r. - 7 ‘ 


2. If, in trover and bail under the Act of 1821, the de- 
fendant proves unable to give the bond, and the plain- 
tiff gives it, and receives possession of the negroes, and 
then dismisses his action, and fails to restore the negroes 
to the defendant, such dismissal and failure amount to 
a breach of his bond.—Bennine J. Freeman vs., Nor- 
well. - - - - 


° 


See 2dm’rs and Ezx’ors, 1, 2. 


See Dumages, 2. 
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TRUSTS AND TRUSTEES. 


1, A Trustee is not liable out of his own estate, on a note 
given by him “as trustee,” and so expressed when the 
consideration of the note enured exclusively to the 
cestui que trust. Printup, trustee, vs. Trammel. 240 


2. Before the Act of 1856, trust property could be subject- 
ed tothe payment of trust debts, through a Court of 
Equity only. Jd. 

See 2dm’rs.and Ez’ors. 6. 


VENDOR. 
See Bond for Titles, 2. 


VE’ DICT. 


A verdict is not to be set aside on the ground that it was 
obtained by perjured evidence, unless it appear to the 
Court, that the verdict could not have been obtained 
without that evidence. Richardson vs. Roberts. 671 


See Crim. Law, 14. 


VOLUNTARY CONVEYANCE, 


A person though in debt, may in good faith make a vol- 
untary conveyance of a part of his property, if the part 
which he retains, is amply sufficient to pay his debts, 
Weed vs. Davis - : - - - 


See Fraudulent Conveyances. 
WARRANTY. 

See Charge of the Court, 1. 

See Evidenge, 13. 

See Pleadings, 3. 
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WIDOWS AND ORPHANS—SUPPORT FOR 


The Act of 1856, Pamphlet 148, pointing out the mode 
of ascertaining the relief and support to which widows 
and orphans are entitled out of the estate of their de- 
ceased husbands and parents, &c., does not supersede 
or repeal the Act of 1850, Cobb 297, allowing one hun- 
dred dollars worth of a deceased insolvent’s effects, for 
the welfare and comfort of his family. Bonds vs. Al- 
len, Justice. - - - - - 


WILLS. 


1. A bequest in these words: “I reserve the tract of 
land, &c., for the use of J. A. W., during his natural 
life, or so much thereof as he can cultivate for his sup- 
port, and at his death the same to revert back to my 
estate; but said land shall not be liable for the debts 
or contracts of the said J. A. W.,’’ is not void for un- 
certainty. Beall vs. Drane et al., ex’ors, - «+- 


2. The 25th item of the will of Thomas E. Beall was 
in these words: “It is my will and desire that after my 
estate shall have been settled up, and all bequests paid 
out agreeable to the provisions of this my will, the 
balance of the money or cash remaining in the hands 
of my executors, sha]l be invested in an education fund, 
for the purpose of educating poor orphan children, citi- 
zens of the county of Columbia, and if the fund should 
not be absorbed, then the overplus to be applied to the 
education of the poor children of the county of Colum- 
bia.” 

Held, That the bequest was void, on account of the un- 
certainty as to the persons who were to take under it. 

The poor children of a county, or congregation, or 
school, are not susceptible of ascertainment. Jd. 
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3. Where a power is given by deed, the Ordinary will 
grant probate of the will of a married woman, with- 
out consent of her husband ; and were it otherwise, the 
assent and acquiescence of the husband will be pre- 
sumed, after the lapse of many years, the husband nev- 
er having contested its validity. Churchill et al. vs. 
Corker, adm’r, --* - . - - 


4. A father’s will contained these words: “ All the pro- 
perty hereby given to my daughters, is given to their 
sole and separate use, not subject to the debts or con- 
tracts of their husbands :” 

Held, That these words restricted the power of aliena- 
tion in a daughter, so far as to prevent her from mort- 
gaging the property, to secure a note of hers, given for 
a debt of her husband’s. Keaton vs. Scott, - - 


5. A will containing a limitation over after a failure of 
issue, made before the passing of the Act of 1854, pre- 
scribing a rule for the interpretation of such words, 
but the testator dying after the passing of the Act, shall 
be interpreted as directed by that Act. Worrill, ex’or, 


vs. Wright, adm’r. : - “ 
See Distribution of estates. 
See T'rover, 1. 

WRITS OF ERROR. 


A writ of error does not lie to this Court, in a criminal 
case at the instance of the State. Zne State vs. 


Lavinia, et al., (slaves,) . - - - Sil 











